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QUESTION 1 


Peta, an electrical engineer of a publicly listed Australian company, Innovative Electric 
Engineering Ltd (IEE), has recently conducted preliminary tests on a superconductive material 
at room temperatures. If the tests can be successfully confirmed, it would be a huge scientific 
breakthrough with enormous commercial benefits for IEE. Alba, the managing director of IEE, 
learns of the tests and sends a memo to all IEE’s staff members who know of the tests, urging 
them to ensure complete confidentiality of information pertaining to the tests. 


Before Peta’s tests are confirmed, IEE’s board of directors offers Alba options on the 
company’s shares as part of her remuneration package. Alba accepts them without telling the 
board of Peta’s tests. Furthermore, Alba purchases $2 million worth of IEE’s shares from Best 
Superannuation Management Ltd (BSM), one of IEE’s major institutional shareholders. In 
purchasing the shares, Alba uses a stock broker who does not disclose for whom the purchase 
is made. 


When IEE confirms the tests and duly discloses the discovery to the Australian Securities 
Exchange (ASX), the company’s share price quickly doubles its value. 


Answer both (a) and (b): 
(a) Has Alba breached any duty owed to IEE under the general law and the 


Corporations Act 2001 (Cth)? 
(b) Is Alba liable to BSM under the general law and the Corporations Act 2001 (Cth)? 
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QUESTION 2 


ABC Finance Ltd (ABC) is a listed public company, which is one of Australia’s largest providers 
of financial services including retail, business and institutional lending, funds management, 
superannuation, insurance and investment. ABC has a wholly owned subsidiary, VIP Finance 
Pty Ltd (VIP), and a partly owned subsidiary, TOP Finance Ltd (TOP). 


In October 2018, ABC loaned WEST Homes Ltd (WEST) $50 million to finance a residential 
property development in Sydney. However, WEST defaulted on the loan in April 2019, when 
the property market was depressed. After long negotiations, WEST and ABC finally reached 
an agreement under which WEST transferred a parcel of its undeveloped land to VIP, and 
ABC discharged WEST’s mortgage. 


However, the original non-performing loan of WEST remained in ABC’s accounts. To address 
this problem, Natan, the managing director of ABC, approached the board of directors of TOP, 
recommending that TOP lend $50 million in cash to VIP to repay the WEST loan, and that 
TOP accept the land transferred to VIP as security. According to Natan, the net effect of this 
arrangement was that instead of WEST owing ABC $50 million, VIP owed the same amount 
to TOP. The board of TOP agreed with Natan’s recommendations and the directors all voted 
in favour of lending the $50 million to VIP. 


Two months later, Adoni was appointed to the board of TOP as a non-executive director. When 
Adoni learned about the $50 million loan by TOP to VIP, he made an inquiry into the financial 
position of VIP and the market value of the land given by VIP as security. At the meeting in 
July 2019, Adoni informed the TOP board that he was unhappy about the loan because the 
land was worth only around $10 million and VIP was unlikely to be able to repay the loan. 


Answer both (a) and (b): 
(a) | Have the directors of TOP and Natan breached their duties under the general law 


and the Corporations Act 2001 (Cth)? 
(b) Would your answer be different if ABC owned all of the shares in TOP? 


LSSU591, Trimester 2 2019 


QUESTION 3 


Dundee, one of the directors of Hunter Mines NL (HM), met Paul, the managing director of 
Western Mining NL (WM), at a mining industry conference in Perth in June 2018. In their 
casual conversation during a morning tea break, Paul mentioned to Dundee that his company 
was selling a gold mining lease in Western Australia, and was looking for a mining company 
to buy it. 


On his return to Sydney, Dundee immediately informed the board of directors about the 
opportunity, and also advised that the board should approve his proposal to buy the lease from 
WM as soon as possible. The board of HM, however, was not enthusiastic about Dundee's 
proposal but promised to re-examine it in a future meeting. In September 2018, Paul informed 
Dundee that his company had received an offer from a third party, and that the matter would 
be finalised within three months unless there was another offer soon. Dundee phoned Carol, 
one of his co-directors of HM, and gave her this information. Carol told Dundee that she was 
not interested in the matter. 


Dundee lost his patience with his co-directors and went on to purchase the lease from WM in 
his own name. Three months later, Dundee resigned from the HM board and sold the lease 
to his company, Dundee Mining Pty Ltd (DM), at a substantial profit. On learning about his 
action, the HM board of directors maintained that Dundee had breached his duties owed to 
HM. Dundee rejected this contention. 


Answer both (a) and (b): 


(a) Has Dundee breached his duties as a director under the general law and the 
Corporations Act 2001 (Cth)? 
(b) What action, if any, can HM take against Dundee and his company, DM? 
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QUESTION 4 


GREEN Transport Ltd (GREEN) has been listed on the Australian Securities Exchange (ASX) 
since 2009. GREEN is a leading transport and logistics company in New South Wales (NSW). 
Its services consists of transport and logistics, contract management, local and interstate 
cartage, warehousing and fuel distribution. The company was in a strong financial position in 
the financial year ending 30 June 2018. 


On 1 July 2018, Tom became the managing director of GREEN. The other directors of GREEN 
were Ally, Bob and Dorak. The day-to-day management of GREEN was left to Tom. Ally, Bob 
and Dorak conceived their role as that of planning and policy-making. 


In October 2019, the Supreme Court of NSW appointed a liquidator to GREEN. An 
investigation of the affairs of GREEN by the liquidator disclosed a shortage of funds of almost 
$4 million in the financial year ending 30 June 2019. 


Although there had been a steady increase in GREEN’s revenue in the financial year ending 
30 June 2018, the liquidator reported the following transactions which occurred during the 
financial year ending 30 June 2019: 


1. In July 2018, GREEN purchased a $4 million vineyard in the Hunter Valley region in 
NSW from TEA Pty Ltd (TEA) of which Tom and his wife, Eva, were the only directors 
and shareholders. Upon resale, it was only likely to realise $2 million and thus 
representing an expected net loss of $2 million; 

2. In August 2018, GREEN purchased five new transport trucks which were 
subsequently proved to be unsuitable and had to be replaced at a net loss of 
$900,000; and 

3. In September 2018, Tom had himself fraudulently misappropriated about $1 million 
from GREEN’s bank account to finance his extravagant lifestyle. 


Tom did not disclose his interest in TEA to the GREEN’s board. Although Ally, Bob and 
Dorak knew about Tom’s interest in TEA, they did not raise this issue with Tom because 
they believed that Tom was acting in the best interests of GREEN. As early as November 
2018, Ally, Bob and Dorak had a suspicion that GREEN was unable to pay the large number 
of unpaid bills but they believed such debts would occur in the ordinary course of business. 


Advise the liquidator on both (a) and (b): 


(a) Has any of the directors in GREEN breached their duties under the general law 
and the Corporations Act 2001 (Cth)? 

(b) What remedy, if any, may the liquidator seek against them under the general law 
and the Corporations Act 2001 (Cth)? 
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QUESTION 5 


Answer (a), (b), (c) and (d): 


(a) 


HQ Pty Ltd (HQ) agrees to grant Eastpac Bank Ltd (Eastpac) a security interest in all 
present and after-acquired property of HQ. Eastpac registers its security interest 15 
business days after the agreement is entered into. HQ passes a resolution for winding 


up 30 business days after the security agreement entered into. 
Discuss whether, and on what ground, Eastpac retains its security interest. 


HQ Pty Ltd (HQ) agrees to grant Eastpac Bank Ltd (Eastpac) a security interest in all 
present and after-acquired property of HQ. Eastpac registers its security interest 25 
business days after the agreement is entered into. HQ enters into voluntary 
administration 30 business days after the security agreement is entered into. 


Discuss whether, and on what ground, Eastpac retains its security interest. 


Special Motors Ltd (SM) is a car dealer. FIT Finance Ltd (FIT), a finance company, 
perfects its security interest in all cars of SM, by registering a financing statement. SM 
sells a car to Jim who pays for the car with a personal cheque. SM deposits the cheque 
with Royal Bank Ltd (RB), which is unaware of FIT’s security interest in the cheque as 
proceeds of the car. 


Discuss whether, and on what ground, RB’s security interest in the cheque takes 


priority over FIT’s security interest in the cheque. 


Special Motors Ltd (SM) is a car dealer. FIT Finance Ltd (FIT), which grants a loan to 
SM, holds a circulating security interest in all SM’s cars. FIT perfects its security interest 
by registering a financing statement. SM sells a car to Clara in the ordinary course of 
business on hire-purchase terms and later transfers the chattel paper to Royal Bank Ltd 
(RB). The car turns out to be defective. Clara returns the car to SM and the hire-purchase 


agreement Is rescinded. 


Discuss whether, and on what ground, RB’s security interest in the chattel paper 
takes priority over FIT’s security interest in SM’s inventory. 
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